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An Act to provide for measures to protect the ozone
layer and to minimise emissions of SGGs

Part I—Preliminary

1 Short title [see Note 1]

This Act may be cited as the Ozone Protection and Synthetic
Greenhouse Gas Management Act 1989.

2 Commencement [see Note 1]

This Act commences on the day on which it receives the Royal
Assent.

3 Objectives

The objectives of this Act are:

(a)

(b)

(©)

to institute, for the purpose of giving effect to Australia’s
obligations under the Vienna Convention and the Montreal
Protocol, a system of controls on the manufacture, import
and export of substances that deplete ozone in the
atmosphere; and

to institute, and to provide for the institution of, specific
controls on the manufacture, import, export, distribution and
use of products that contain such substances or use such
substances in their operation; and

to use the best endeavours to encourage Australian industry
to:

(i) replace ozone depleting substances; and

(ii) achieve a faster and greater reduction in the levels of
production and use of ozone depleting substances than
are provided for in the Vienna Convention and the
Montreal Protocol;

to the extent that such replacements and achievements are
reasonably possible within the limits imposed by the
availability of suitable alternate substances, and appropriate
technology and devices; and

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 1



Part 1 Preliminary

Section 4

(d) to provide controls on the manufacture, import, export and
use of SGGs, for the purposes of giving effect to Australia’s
obligations under the Framework Convention on Climate
Change; and

(e) to promote the responsible management of scheduled
substances so as to minimise their impact on the atmosphere.

4 Saving of certain State and Territory laws

It is the intention of the Parliament that this Act is not to affect the
operation of a law of a State or of a Territory that makes provision
with respect to the protection of ozone in the atmosphere and is
capable of operating concurrently with this Act.

5 Act to bind the Crown

(1) This Act binds the Crown in right of the Commonwealth, of each
of the States, of an internal Territory that has been established as a
body politic and of Norfolk Island.

(2) Nothing in this Act renders the Crown in right of the
Commonwealth, of a State, of an internal Territory or of Norfolk
Island liable to be prosecuted for an offence.

6 Extension to external Territories

This Act extends to all the external Territories.

6A Application of the Criminal Code
Chapter 2 (other than Part 2.5) of the Criminal Code applies to all
offences against this Act.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

2 Ozone Protection and Synthetic Greenhouse Gas Management Act
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Explanation of terms used in the Act Part 11

Section 7

Part I I—Explanation of terms used in the Act

7 Definitions
(1) Inthis Act, unless the contrary intention appears:
Australia includes all the external Territories.

bromochloromethane means the substance referred to in Part VIII
of Schedule 1, whether existing alone or in a mixture.

carbon tetrachloride means the substance referred to in Part 111 of
Schedule 1, whether existing alone or in a mixture.

CFC means a substance referred to in Part | of Schedule 1, whether
existing alone or in a mixture.

controlled substances licence means a licence referred to in
subsection 13A(2).

distribution includes sale and supply, whether for consideration or
not.

essential use, in relation to a stage-1 or stage-2 scheduled
substance, means an essential use identified in relation to the
substance by a decision adopted and in force under the Montreal
Protocol.

essential uses licence means a licence referred to in subsection
13A(3).

export, in relation to goods or a substance, means do an act that
constitutes exportation of the goods or substance from Australia
within the meaning of section 112 of the Customs Act 1901, or
would constitute such exportation if the external Territories were
part of Australia for the purposes of that Act.

Federal Court means the Federal Court of Australia.

feedstock means an intermediate substance which is used to
manufacture other chemicals.

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 3



Part Il Explanation of terms used in the Act

Section 7
Framework Convention on Climate Change means the United
Nations Framework Convention on Climate Change, done at New
York on 9 May 1992, a copy of the English text of which is set out
in Schedule 3E.
halon means any substance referred to in Part 11 of Schedule 1,
whether existing alone or in a mixture.
HBFC means a hydrobromofluorocarbon referred to in Part V1 of
Schedule 1, whether existing alone or in a mixture.
HCFC means a hydrochlorofluorocarbon referred to in Part V of
Schedule 1, whether existing alone or in a mixture.
HCFC industry limit, in relation to a particular year, means the
guantity of HCFCs for that year worked out in accordance with
section 24.
HCFC licence means a controlled substances licence that relates to
HCFCs.
HCFC quota has the meaning given in subsection 8B(1).
HFC means a hydrofluorocarbon referred to in Part 1X of
Schedule 1, whether existing alone or in a mixture.
import, in relation to goods or a substance, means do an act that
constitutes importation of the goods or substance into Australia
within the meaning of section 50 of the Customs Act 1901, or
would constitute such importation if the external Territories were
part of Australia for the purposes of that Act.
licence (except when used in Part 1V) means a controlled
substances licence, an essential uses licence or a used substances
licence.
licence period means a period referred to in section 8A.
licensee means a person who holds a licence under section 16.
methyl bromide means the substance referred to in Part VII of
Schedule 1, whether existing alone or in a mixture.

4 Ozone Protection and Synthetic Greenhouse Gas Management Act
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Explanation of terms used in the Act Part 11

Section 7

methyl chloroform means the substance referred to in Part IV of
Schedule 1 (that is, 1,1,1-trichloroethane), whether existing alone
or in a mixture.

Montreal Protocol means the Montreal Protocol on Substances
that Deplete the Ozone Layer, as in force for Australia, an English
text version of which is set out in Schedule 3, being that Protocol
as affected by:

(a) the adjustments set out in Schedules 3A and 3B; and
(b) the amendments set out in Schedules 3C and 3D.

ODP tonnes has the meaning given in section 10.

officer of Customs has the same meaning as in the Customs Act
1901.

PFC means a perfluorocarbon referred to in Part X of Schedule 1,
whether existing alone or in a mixture.

pre-charged equipment means air-conditioning equipment, or
refrigeration equipment, that contains a substance that is an HFC or
HCFC or, but for section 9, would be an HFC or HCFC.

pre-charged equipment licence means a pre-charged equipment
licence under section 13A.

premises includes:
(a) astructure, building, aircraft, vehicle or vessel;
(b) land or a place (whether enclosed or built upon or not); and

(c) a part of premises (including premises of a kind referred to in
paragraph (a) or (b)).

guarter means a period of 3 months commencing on 1 January,
1 April, 1 July or 1 Octaber.

guota means an HCFC quota or a reserve HCFC quota.
quota period has the meaning given in section 8.

recycled or used HCFCs means HCFCs that are:

() collected from machinery, equipment or containers during
servicing or before disposal of the machinery, equipment or
containers; and

(b) intended to be re-used after undergoing a cleaning process.

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 5



Part Il Explanation of terms used in the Act

Section 7

recycled or used methyl bromide means methyl bromide that is:

(a) collected from machinery, equipment or containers during
servicing or before disposal of the machinery, equipment or
containers; and

(b) intended to be re-used after undergoing a cleaning process.

recycled stage-1 or stage-2 scheduled substances means stage-1 or
stage-2 scheduled substances that are:

(a) collected from machinery, equipment or containers during
servicing or before disposal of the machinery, equipment or
containers; and

(b) intended to be re-used after undergoing a cleaning process.

regulated HCFC activity means the following:
(a) the manufacture of HCFCs;
(b) the import of HCFCs.

reduce, in relation to the size of a quota, includes reduce to nil.
reserve HCFC quota has the meaning given in subsection 8B(2).

reserve HCFC quota limit, in relation to a particular year, means
the quantity of HCFCs for that year worked out in accordance with
section 25.

scheduled substance means a substance referred to in Schedule 1,
whether existing alone or in a mixture.

SGG or synthetic greenhouse gas means an HFC or a PFC.

SGG licence means a controlled substances licence that relates to
SGGs.

stage-1 CFC means a substance referred to in Division 1 of Part |
of Schedule 1, whether existing alone or in a mixture.

stage-2 CFC means a substance referred to in Division 2 of Part |
of Schedule 1, whether existing alone or in a mixture.

stage-1 scheduled substance means:
(a) astage-1 CFC; or
(b) a halon.

6 Ozone Protection and Synthetic Greenhouse Gas Management Act
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Explanation of terms used in the Act Part 11

Section 8

stage-2 scheduled substance means:
(a) astage-2 CFC; or
(b) carbon tetrachloride; or
(c) methyl chloroform; or
(d) bromochloromethane.

used substances licence means a licence referred to in subsection
13A(4).

Vienna Convention means the Vienna Convention for the
Protection of the Ozone Layer, a copy of the English text of which
is set out in Schedule 2.

8 Quota periods

(1) A quota period is 2 years, or such longer or shorter period (if any)
as the Minister determines.

(2) A determination under this section:
(a) must be by notice in the Gazette; and

(b) is a disallowable instrument for the purposes of section 46A
of the Acts Interpretation Act 1901.

(3) The first quota period starts on the 1 January specified by the
Minister under section 26.

(4) Each quota period, except the first, starts at the end of the last
preceding one.

8A Licence periods
(1) For the purposes of this Act, each licence period is 2 years.
(2) The first licence period starts on 1 January 1996.

(3) Each licence period, except the first, starts at the end of the last
preceding one.

8B HCFC quotas and reserve HCFC quotas

(1) An HCFC quota allocated to a licensee for a quota period is the
maximum quantity of HCFCs, expressed in ODP tonnes, allowed

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 7



Part Il Explanation of terms used in the Act

Section 9

for regulated HCFC activities carried out by the licensee during
that period.

(2) Areserve HCFC quota allocated to a licensee is the maximum
quantity of HCFCs, expressed in ODP tonnes, allowed for
regulated HCFC activities carried out by the licensee while the
quota stays in force.

9 Scheduled substances in manufactured products

(1) For the purposes of Parts 11, IV and VII, a substance referred to in
Schedule 1 is to be treated as not being referred to in that Schedule
if the substance is in a manufactured product that:

() in its operation, will use the substance; or

(b) consists in part of that substance only because the substance
was used in the manufacturing process.

Note: For example, paragraph (1)(a) would apply to a Schedule 1 substance
that is used as a propellant in an aerosol spray or fire extinguisher.
Paragraph (1)(b) would apply to a Schedule 1 substance that remained
in a foam product after the substance was used in the production of the
foam.

(2) For the avoidance of doubt, the use of a manufactured product
solely for the storage or transport of a substance does not constitute
the use of the substance in the operation of the manufactured
product.

10 Quantities expressed in ODP tonnes

(1) Areference in this Act to ODP tonnes, in relation to an HCFC, isa
reference to the quantity of the HCFC that results from multiplying
its mass in tonnes by its ozone depleting potential.

(2) If a substance is or contains a mixture of 2 or more HCFCs, the
quantity of the substance, expressed in ODP tonnes, is the quantity
that results from adding together the quantities of each of those
HCFCs, expressed in ODP tonnes.

12 Recycling of scheduled substances

(1) Inthis Act a reference to the manufacture of scheduled substances
does not include a reference to a process by which a quantity of

8 Ozone Protection and Synthetic Greenhouse Gas Management Act
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Explanation of terms used in the Act Part 11

Section 12A

scheduled substances is produced by the recycling of substances
containing scheduled substances of that quantity.

(2) For the purposes of this Act, where a process for the manufacture
of a quantity of scheduled substances involves, in part, the
recycling of substances containing scheduled substances of a lesser
guantity, the quantity of scheduled substances manufactured in the
process shall be taken to be reduced by the quantity of scheduled
substances in the substances recycled in the process.

12A Feedstocks

A reference in this Act (other than Part V1I) to the manufacture or
import of a scheduled substance does not include a reference to the
manufacture or import of a scheduled substance exclusively for use
as a feedstock.

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 9



Part 111 Licences

Section 12B

Part I11—Licences

12B Part does not apply to import or export of CFCs, HCFCs and
SGGs for use on board ships or aircraft

This Part does not apply to the import or export of a CFC, HCFC
or SGG if all of the following conditions are satisfied:

(a) the CFC, HCFC or SGG is on board a ship or aircraft;

(b) the ship or aircraft has air conditioning or refrigeration
equipment;

(c) the CFC, HCFC or SGG is exclusively for use in meeting the
reasonable servicing requirements of that equipment during,
or in connection with, one or more periods when the ship or
aircraft is or will be engaged in a journey between:

(i) a placein Australia and a place outside Australia; or
(if) 2 places outside Australia.

13 Unlicensed manufacture, import or export

(1) A person must not manufacture an HCFC or methyl bromide
unless the person holds a controlled substances licence that allows
the person to do so.

(1AA) A person must not import or export an HCFC (other than a
recycled or used HCFC) or methyl bromide (other than recycled or
used methyl bromide) unless the person holds a controlled
substances licence that allows the person to do so.

(1AB) A person must not import or export a recycled or used HCFC or
recycled or used methyl bromide unless the person holds a used
substances licence that allows the person to do so.

(1A) A person must not manufacture, import or export an SGG unless:

(a) the person holds a controlled substances licence that allows
the person to do so; or

(b) the manufacture, import or export is in circumstances that are
prescribed by the regulations.

(2) A person must not manufacture or export an HBFC.

10 Ozone Protection and Synthetic Greenhouse Gas Management Act
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Licences Part 111

Section 13A

(3) A person must not import an HBFC unless the person holds an
essential uses licence that allows the person to do so.

(4) A person must not manufacture a stage-1 or stage-2 scheduled
substance unless the person holds an essential uses licence that
allows the person to do so.

(5) A person must not import or export a stage-1 or stage-2 scheduled
substance (other than a recycled or used substance) unless the
person holds an essential uses licence that allows the person to do
SO.

(6) A person must not import or export a recycled or used stage-1 or
stage-2 scheduled substance unless the person holds a used
substances licence that allows the person to do so.

(6A) A person must not import pre-charged equipment unless:
(a) the person holds a pre-charged equipment licence; or
(b) the equipment is covered by paragraph 68(1)(d) of the
Customs Act 1901.

Note: Paragraph 68(1)(d) of the Customs Act 1901 covers personal or
household effects of a passenger, or a member of a crew, of a ship or
aircraft

(7) A person who contravenes this section is guilty of an offence
punishable on conviction by a fine not exceeding 500 penalty units.

(8) An offence under this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

13A Licences and what they allow

(1) A person may apply to the Minister for all or any of the following
licences:

(a) a controlled substances licence;
(b) an essential uses licence;

(c) a used substances licence;

(d) a pre-charged equipment licence.

(2) A controlled substances licence allows the licensee to do one of the
following:
(a) to carry out whichever one or more of the following activities
is specified in it:

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 11



Part 111 Licences

Section 13A

(i) manufacture HCFCs;
(ii) import HCFCs;
(iii) export HCFCs;
(b) to carry out whichever one or more of the following activities
is specified in it:
(i) manufacture methyl bromide;
(ii) import methyl bromide;
(iii) export methyl bromide;
(c) to carry out whichever one or more of the following activities
is specified in it:
(i) manufacture SGGs;
(ii) import SGGs;
(iii) export SGGs.

(3) An essential uses licence allows the licensee to carry out whichever
of the following activities is specified in it:

(a) manufacture specified stage-1 or stage-2 scheduled
substances for essential uses;

(b) import specified stage-1 or stage-2 scheduled substances, or
specified HBFCs, for essential uses;

(c) export specified stage-1 or stage-2 scheduled substances for
essential uses.

(4) A used substances licence allows the licensee to carry out
whichever of the following activities is specified in it:

(a) import specified recycled or used stage-1 or stage-2
scheduled substances;

(b) export specified recycled or used stage-1 or stage-2
scheduled substances;

(c) import specified recycled or used HCFCs or recycled or used
methyl bromide;

(d) export specified recycled or used HCFCs or recycled or used
methyl bromide.

(5) A pre-charged equipment licence allows the licensee to import
pre-charged equipment.

12 Ozone Protection and Synthetic Greenhouse Gas Management Act
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Licences Part 111

Section 14

14 Application for licence

(1) An application for a licence must:
(a) beina form approved by the Minister; and

(aa) be accompanied by the prescribed fee, unless the fee has
been waived in accordance with the regulations; and

(b) be given to the Minister.

(2) The approved form of application may provide for verification by
statutory declaration of statements made in an application.

15 Request for further information

The Minister may, within 60 days after an application for a licence
is made, give an applicant for a licence written notice requiring the
applicant to give the Minister such further information relating to
the application as is specified in the notice.

16 Grant of licence

(1) Subject to subsections (3A) and (4), the Minister may grant a
licence to a person who has applied for it in accordance with
section 14.

(3) A licence (other than an HCFC licence, an SGG licence or a
pre-charged equipment licence) must specify:
(a) the substance or substances to which it relates; and
(b) the activities it allows, and the maximum quantities of that

substance, or each of those substances, allowed for each of
those activities.

(3AA) An SGG licence must state that it relates to SGGs, and must
specify the activities it allows.

(3A) In deciding whether or not to grant a licence, the Minister:

(a) must have regard to Australia’s international obligations, and
the policies of the Commonwealth Government, in relation to
the manufacture, importation or consumption of scheduled
substances; and

(b) may have regard to any other matters he or she thinks
relevant.

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 13



Part 111 Licences

Section 16

(3B) 2 or more licences granted to the same person may be set out in the
same document.

(4) The Minister shall not grant a licence to a person unless the
Minister is satisfied that the person is a fit and proper person to be
granted a licence.

(5) Without limiting, by implication, the generality of the matters
which the Minister may take into account in determining whether a
person is a fit and proper person for the purposes of subsection (4),
the Minister shall have regard to:

(a) any conviction of the person for an offence against this Act
or the regulations committed within the 10 years immediately
preceding the making of the application; and

(b) any conviction of the person for an offence against a law of
the Commonwealth, of a State or of a Territory that is
punishable by imprisonment for a period of 6 months or
longer, being an offence committed within the 10 years
immediately preceding the making of the application; and

(c) whether the person is bankrupt, has applied to take the
benefit of any law for the relief of bankrupt or insolvent
debtors, has compounded with creditors or has made an
assignment of remuneration for their benefit; and

(d) any statement by the person in the application that was false
or misleading in a material particular; and

(e) where any statement by the person in the application was
false or misleading in a material particular—whether the
person knew that the statement was false or misleading; and

(F) whether the person has contravened a condition of a licence;
and

(g) whether the person held a licence that was cancelled under
section 20.

(6) A reference in subsection (5) to a conviction for an offence
includes a reference to the making of an order under section 19B of
the Crimes Act 1914 in relation to the offence.

(7) An application is refused by giving the applicant written notice of
the refusal and of the reasons for the refusal.

14 Ozone Protection and Synthetic Greenhouse Gas Management Act
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17 Deemed refusal of licence

)

()

©)

(4)

If, at the end of 60 days after an application for a licence is made,
the Minister has neither granted a licence nor made a request under
section 15, the Minister shall be regarded, for the purposes of
section 66, as having refused the application on the last of the 60
days.

If:
(a) the Minister makes a request under section 15; and

(b) at the end of 60 days after the request was made, the Minister
has not granted a licence to the applicant;

the Minister shall be taken, for the purposes of section 66, to have
refused the application on the last of the 60 days.

If:

(a) Subdivision A of Division 4 of Part 11 of the Environment
Protection and Biodiversity Conservation Act 1999 applies in
relation to the granting of a licence; and

(b) the Minister has not granted the licence at the end of 30 days
after he or she received advice under that Subdivision on the
proposed grant;

he or she is taken for the purposes of section 66 to have refused the

application for the licence on the last of those days.

Note: Under Subdivision A of Division 4 of Part 11 of the Environment
Protection and Biodiversity Conservation Act 1999, persons
considering whether to authorise certain actions must get advice on

environmental matters from the Minister administering that
Subdivision.

Subsections (1) and (2) do not apply in relation to an application
for a licence if Subdivision A of Division 4 of Part 11 of the
Environment Protection and Biodiversity Conservation Act 1999
applies in relation to the granting of the licence.

18 Conditions of licences

)

A controlled substances licence allowing the licensee to
manufacture, import or export HCFCs is subject to the following
conditions:
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(a) the licensee must not engage in a regulated HCFC activity in
a quota period unless the licensee has been allocated an
HCFC quota for that period, or a reserve HCFC quota; and

(b) the licensee must ensure that the total quantity of HCFCs,
expressed in ODP tonnes, involved in regulated HCFC
activities engaged in by the licensee in that period is not
more than that quota.

(2) A licence (other than an SGG licence) that allows the licensee to
import a scheduled substance is subject to the condition that the
licensee must only import the substance from a country that is a
party to the Montreal Protocol for the purposes of Part V1.

(3) A licence (other than an SGG licence) that allows the licensee to
export a scheduled substance is subject to the condition that the
licensee must only export the substance to a country that is a party
to the Montreal Protocol for the purposes of Part VI.

(4) The Minister may, when granting a licence or at any time
afterwards, impose other conditions on the licence.

(5) A condition imposed under subsection (4) has no effect unless it is
set out in the licence, or in a written notice given to the licensee.

(6) The following are examples of the kinds of conditions the Minister
may impose under subsection (4):

(a) conditions about the quantity of particular scheduled
substances that the licensee may manufacture, import or
export, as the case may be, during any period while the
licence is in force;

(b) conditions prohibiting the licensee from doing anything
otherwise covered by the licence unless the licensee also
holds another type of licence;

(c) conditions about the purpose or purposes for which particular
scheduled substances may be manufactured, imported or
exported, as the case may be, under the licence;

(d) conditions requiring the licensee to give written reports to the
Minister.

(7) A licensee must not contravene a condition of his or her licence.

Penalty: 500 penalty units.
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(7A) An offence under subsection (7) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(7B) Subsection (7) does not apply if the person has a reasonable
excuse.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (7B). See subsection 13.3(3) of the Criminal Code.

(8) The Minister may, on his or her own initiative or on written
application by the licensee, vary or revoke a condition imposed
under subsection (4).

(9) A variation or revocation of a condition must be by written notice
given to the licensee.

19 Duration of licences
(1) A licence comes into force on the day specified in it.

(2) A controlled substances licence stays in force until the end of the
licence period in which it is granted, unless it is cancelled, or stops
being in force for any other reason, before then.

(3) An essential uses licence or a used substances licence stays in force
until the end of the licence period in which it is granted, or of any
shorter period specified in it, unless it is cancelled, or stops being
in force for any other reason, before then.

19A Termination of licences

(1) The Minister may, by written notice given to a licensee, terminate
all licences of the kind specified in the notice that are held by the
licensee.

(2) The Minister must not terminate a licence (other than an SGG
licence or a pre-charged equipment licence) unless satisfied that it
is necessary to do so for the purpose of giving effect to an
adjustment or amendment of the Montreal Protocol.

(3) A notice terminating a specified kind of licence takes effect on the
day specified in the notice.

(4) A notice given on the basis of an adjustment or amendment of the
Montreal Protocol that has not entered into force for Australia must
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not specify a day earlier than the day when the adjustment or
amendment enters into force for Australia.

(5) When a notice given to a licensee takes effect, all licences of the
kind specified in it that are held by the licensee stop being in force.

19B Transfer of licences

(1) The Minister may transfer a licence from the licensee to another
person (the transferee) on a joint application by the licensee and
the transferee.

(2) An application must:
(a) beina form approved by the Minister; and
(b) be signed by both applicants; and
(c) be given to the Minister.

(3) The approved form of application may provide for verification by
statutory declaration of statements made in an application.

(4) The Minister must not grant an application unless satisfied that the
transferee is a fit and proper person to be granted a licence.

(5) Without limiting the matters that the Minister may take into
account in determining whether a transferee is a fit and proper
person for the purpose of subsection (4), the Minister must have
regard to the matters mentioned in paragraphs 16(5)(a) to (g),
inclusive, as affected by subsection 16(6).

(6) A decision by the Minister transferring a licence, or refusing to
transfer a licence, must be by written notice given to the applicants.

(7) A notice of a decision refusing to transfer a licence must state the
reasons for the decision.

(8) If the Minister transfers a licence, the transferee is taken to be the
licensee on and after the date of the transfer.

19C Amendment of licence at request of licensee

(1) The Minister may amend a licence at the written request of the
licensee.
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Note: For example, if there is a change in the name of the licensee, the
licence could be amended to specify the new name.

(2) Subsection (1) does not allow amendment of a condition of a
licence.

Note: Section 18 deals with variation of the conditions of a licence.

20 Cancellation of licence

(1) The Minister may cancel a licence if satisfied that the licensee:
() is no longer a fit and proper person to hold a licence; or
(b) has contravened a condition of the licence.

(2) Without limiting, by implication, the generality of the matters
which the Minister may take into account in determining whether a
person is a fit and proper person for the purposes of subsection (1),
the Minister shall have regard to:

(a) any conviction of the person for an offence against this Act
or the regulations committed within the immediately
preceding 10 years;

(b) any conviction of the person for an offence against a law of
the Commonwealth, of a State or of a Territory that is
punishable by imprisonment for a period of 6 months or
longer, being an offence committed within the immediately
preceding 10 years;

(c) whether the person is bankrupt, has applied to take the
benefit of any law for the relief of bankrupt or insolvent
debtors, has compounded with creditors or has made an
assignment of remuneration for their benefit;

(d) any statement by the person, in an application under this Act,
that was false or misleading in a material particular; and

(e) where any statement by the person in such an application was
false or misleading in a material particular—whether the
person knew that the statement was false or misleading.

(3) Areference in subsection (2) to a conviction for an offence
includes a reference to the making of an order under section 19B of
the Crimes Act 1914 in relation to the offence.

(4) The Minister shall cancel a licence by giving to the licensee a
written notice stating that the licence has been cancelled and
setting out the reasons for the cancellation.
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(5) The cancellation of a licence takes effect 60 days after the notice is
given to the licensee under subsection (4).

21 Surrender of licence

(1) A licensee may, at any time, surrender a licence by:
(a) returning the licence to the Minister; and

(b) giving the Minister written notice that the licence is
surrendered.

(2) The surrender of a licence takes effect (unless the licence is sooner
cancelled):

(a) if a date of effect is stated in the notice of surrender, at the
end of that day; or

(b) in any other case, on the day on which the notice is given.

22 Publication of information regarding licences etc.

The regulations may make provision for the periodic publication of
details of:

(a) licences granted;
(b) applications for licences refused; and
(c) licences cancelled or surrendered.
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Part IV—HCFC quotas

23 Meaning of licence and licensee

In this Part:

licence means a controlled substances licence allowing the licensee

to manufacture, import or export HCFCs.

licensee means the holder of a controlled substances licence
allowing the licensee to manufacture, import or export HCFCs.

24 How to work out HCFC industry limits

For the purposes of this Part, the HCFC industry limit for a
calendar year specified in column 2 of an item in the following
table is the quantity of HCFCs specified in column 3 of that item.

Table of HCFC industry limits

Column1l Column 2
Item No. Calendar year

Column 3

HCFC industry limit
Quantity of HCFCs in
ODP tonnes per year

1 1996, 1997, 1998, 1999 250
2 2000, 2001 220
3 2002, 2003 190
4 2004, 2005 160
5 2006, 2007 130
6 2008, 2009 100
7 2010, 2011 70
8 2012, 2013 40
9 2014, 2015 10
10 2016, 2017, 2018, 2019, 2020, 2.5

2021, 2022, 2023, 2024, 2025,

2026, 2027, 2028, 2029
11 2030 0
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25 How to work out reserve HCFC quota limits

For the purposes of this Part, the reserve HCFC quota limit for a
calendar year specified in column 2 of an item in the following
table is the quantity of HCFCs specified in column 3 of that item.

Table of reserve HCFC quota limits

Column1l Column 2
Item No. Calendar year

Column 3

HCFC quota limit
Quantity of HCFCs in
ODP tonnes per year

1 1996, 1997, 1998, 1999, 2000, 50
2001
2 2002, 2003 40
3 2004, 2005 35
4 2006, 2007 30
5 2008, 2009 20
6 2010, 2011 15
7 2012, 2013 10
8 2014, 2015 2
9 2016, 2017, 2018, 2019, 2020, 0.5
2021, 2022, 2023, 2024, 2025,
2026, 2027, 2028, 2029
10 2030 0

26 Start of first HCFC quota period

(1) If the Minister becomes aware that in any year (the excess year)
the total quantity of HCFCs, expressed in ODP tonnes, involved in
regulated HCFC activities engaged in by licensees is more than
90% of the HCFC industry limit for that year, the Minister must

publish a notice in the Gazette.

(2) A notice must:

(a) specify the 1 January next following the date of the notice as
the start of the first HCFC quota period; and

(b) contain a statement to the effect that every licence is subject
to the conditions mentioned in subsection 18(1) and
explaining the effect of those conditions; and
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(c) specify the base year to be used in allocating HCFC quotas to
licensees during the first HCFC quota period.

(3) The base year to be specified in a notice is the last calendar year
before the excess year.

27 Application for quota

(1) An application for a quota must:
(a) beina form approved by the Minister; and
(b) be given to the Minister.

(2) The approved form of application may provide for verification by
statutory declaration of statements made in an application.

(3) An application may only be made by a licensee.

28 Allocation of quota

(1) Subject to this section and section 29, the Minister may, on an
application made in accordance with section 27, allocate a quota to
the applicant.

(2) The Minister must determine the size of each quota in accordance
with section 31 or 32, as the case requires.

(3) In deciding whether or not to allocate a quota, the Minister:

(a) must have regard to Australia’s international obligations, and
the policies of the Commonwealth Government, in relation to
the manufacture, importation or consumption of scheduled
substances; and

(b) may have regard to any other matters he or she thinks
relevant.

(4) A quota is allocated by written notice given to the applicant.

(5) The notice must:
(a) specify the size of the quota; and

(b) state whether it is an HCFC quota or a reserve HCFC quota;
and

(c) in the case of an HCFC quota—specify the quota period for
which it is allocated; and
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(d) in the case of a reserve HCFC quota—specify the period (not
longer than 12 months) for which it is allocated.

(6) If the Minister refuses to allocate a quota, the Minister must notify
the applicant in writing of the refusal and of the reasons for it.

29 Limits on power to allocate reserve HCFC quotas

(1) The Minister must not allocate a reserve HCFC quota unless
satisfied that exceptional circumstances exist.

(2) For the purposes of subsection (1), exceptional circumstances exist
if, and only if:
() the use of the relevant HCFC is essential for medical,
veterinary, defence or public safety purposes; and
(b) there is no practicable alternative to that use; and

(c) without the allocation, the HCFC will not be available, in the
quantities required for that use, within a reasonable period.

(3) The Minister must not allocate a reserve HCFC quota for a year, or
part of a year, if the sum of the amounts of all other reserve HCFC
quotas allocated for that year, or any part of that year, equals the
reserve HCFC quota limit for that year.

30 Duration of quotas

(1) An HCFC quota stays in force until the end of the quota period for
which it is allocated, unless it stops being in force for any other
reason before then.

(2) Areserve HCFC quota stays in force until the end of the period
specified in it under paragraph 28(5)(d), unless it stops being in
force for any other reason before then.

31 HCFC quota sizes

(1) The size of an HCFC quota allocated to a licensee for a quota
period is to be worked out using the formula:

ALA
AlA

x 1L

where:
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ALA (amount of licensee’s activities) means the sum of the
guantities of HCFCs, expressed in ODP tonnes, involved in
regulated HCFC activities carried out under the licence during the
base year by:

() the licensee; or

(b) if the licence was transferred to the licensee—the licensee
and the transferor.

AIlA (amount of industry activities) means the sum of the quantities
of HCFCs, expressed in ODP tonnes, involved in regulated HCFC
activities carried out by all licensees during the base year.

IL (industry limit) means the sum of the HCFC industry limits for
each year of the quota period.

(2) In this section:

base year means:

() in relation to an allocation for the first HCFC quota period—
the base year specified in the notice under section 26; and

(b) in relation to an allocation for any other HCFC quota
period—the penultimate calendar year before the start of that
guota period.

32 Reserve HCFC quota sizes

In determining the amount of each reserve HCFC quota allocated
for a year, or part of a year, the Minister must ensure that the sum
of that amount and the amounts of all other reserve HCFC quotas
allocated for that year, or any part of that year, is not more than the
reserve HCFC quota limit for that year.

33 Reserve HCFC quotas: variation or revocation

(1) The Minister may vary or revoke a reserve HCFC quota if satisfied
that the exceptional circumstances on which its allocation was
based have changed or no longer exist.

(2) A variation or revocation takes effect when a written notice of it is
given to the licensee to whom the quota was allocated.

(3) The Minister must not vary a reserve HCFC quota allocated to a
licensee by increasing the amount of the quota if the increased
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amount could not have been allocated to the licensee under
section 29.

34 Quotas cease when licences cease

A quota allocated to a licensee stops being in force when the
licensee’s licence is cancelled, or stops being in force for any other
reason.

35 Transfer of quotas

Q) If:
(a) alicensee is allocated a quota; and
(b) the Minister transfers the licence under section 19B;

the unused part of the quota is taken to have been allocated to the
transferee on the date of the transfer.

(2) A licensee may, without transferring his or her licence, transfer a
quota, or part of a quota, allocated to the licensee to another
licensee.

(3) A transfer mentioned in subsection (2) has no effect until the
transferor notifies the Minister of the transfer.

(4) A notice must:
(a) state the transferee’s name, address and licence number; and
(b) specify the amount of quota transferred.

(5) After a transfer mentioned in subsection (2) takes effect:

(a) the transferred quota, or part of a quota, is taken to have been
allocated to the transferee; and

(b) if part of a quota is transferred—the transferor is taken to
have been allocated the untransferred part of the quota.

(6) A transfer mentioned in subsection (2) only has effect to the extent
to which it relates to a quota that has not been used, or to an unused
part of a quota.

(7) Inthis section:

guota does not include a reserve HCFC quota.

26
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Part V—Control of manufacture etc. of products
containing or using scheduled substances

37 Persons to whom this Part applies, activities to which this Part
applies

(1) A person is a person to whom this Part applies if the person is:

(a) a foreign corporation within the meaning of paragraph 51(xx)
of the Constitution;

(b) a trading corporation (within the meaning of that paragraph)
formed within the limits of Australia;

(c) afinancial corporation (within the meaning of that
paragraph) so formed, including a body corporate that carries
on as its sole or principal business the business of banking
(other than State banking not extending beyond the limits of
the State concerned) or insurance (other than State insurance
not extending beyond the limits of the State concerned); or

(d) a body corporate incorporated in a Territory other than the
Northern Territory.

(2) The following activities are activities to which this Part applies:

(a) trade or commerce between Australia and places outside
Australia;

(b) trade or commerce among the States;

(c) trade or commerce within a Territory other than the Northern
Territory, between a State and a Territory or between 2
Territories;

(d) the supply of goods or services to the Commonwealth;
(e) the use of postal, telegraphic or telephonic services;
(F) the making of a radio or television broadcast.

38 Manufacture and import of products in contravention of
Schedule 4

(1) A person to whom this Part applies shall not manufacture or import
a product that contains scheduled substances, or uses scheduled

Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 27



Part VV Control of manufacture etc. of products containing or using scheduled
substances

Section 39

substances in its operation, in contravention of a provision of
Schedule 4.

Penalty: 50 penalty units.

(2) A person shall not, in the course of engaging in an activity to
which this Part applies, manufacture or import a product that
contains scheduled substances, or uses scheduled substances in its
operation, in contravention of a provision of Schedule 4.

Penalty: 50 penalty units.

(2A) An offence under this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(3) Schedule 4 shall not be read as imposing obligations on a person
who is not a person to whom this Part applies except to the extent
that the person is engaging in an activity to which this Part applies.

39 Regulations concerning manufacture etc. of scheduled substances

(1) The regulations may include provisions prohibiting or regulating
the manufacture, import, export, distribution or use by persons to
whom this Part applies, or by persons engaging in activities to
which this Part applies, of products that contain scheduled
substances or depend on such substances for their operation.

(2) The provisions that may be made by the regulations include, but
are not limited to, provisions:

(a) prohibiting the manufacture, import, export, distribution or
use of particular kinds of products;

(b) prohibiting the manufacture, import, export, distribution or
use of particular kinds of products except in accordance with
prescribed requirements;

(c) prohibiting the manufacture or import of products by a
person who has not complied with a code of practice relating
to the recovery, recycling or disposal of scheduled substances
used in products manufactured or imported by that person; or

(d) prohibiting the distribution by a corporation of products that
are not labelled or marked in accordance with the regulations.
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40 Exemptions

)

(2)

©)

(4)

(5)

A person may apply to the Minister for an exemption from
compliance with an obligation imposed by Schedule 4, or by
regulations made for the purposes of section 39, in relation to a
product, being an obligation in respect of which an exemption
granted under this section would exempt a person from
compliance.

An application:
(a) must be in a form approved by the Minister; and

(b) must be accompanied by the prescribed fee, unless the fee
has been waived in accordance with the regulations.

The Minister may grant to the applicant an exemption from
compliance with an obligation imposed by Schedule 4, or by
regulations made under section 39, in relation to a product if the
Minister is satisfied:

(a) that:

(i) the product is essential for medical, veterinary, defence,
industrial safety or public safety purposes; and

(if) no practical alternative exists to the use of scheduled
substances in the operation or manufacture, as the case
requires, of the product if it is to continue to be effective
for such a purpose;

(b) that, because of the requirements of a law concerning the
manufacture or use of the product, there is no practical
alternative to the use of scheduled substances in the operation
or manufacture, as the case requires, of the product; or

(c) the product is for use in conjunction with the calibration of
scientific, measuring or safety equipment.

An application for an exemption from compliance with an
obligation referred to in subsection (1) may be made, and such an
exemption may be granted, before, on or after the day on which the
obligation (but for any exemption granted under this section) takes
effect.

The grant of an exemption shall be by notice in writing given to the
applicant.
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(6) The notice shall specify the period during which the exemption is
to remain in force.

(6A) An exemption may be granted subject to such conditions as are
specified in the notice.

(7) The Minister shall:
(a) cause a copy of the notice to be published in the Gazette as
soon as practicable after it is given to the applicant; and
(b) cause a copy of the notice to be laid before each House of the
Parliament within 15 sitting days of that House after the day
on which a copy of the notice is so published.

(8) An application for an exemption is refused by giving to the
applicant written notice of the refusal and of the reasons for the
refusal.

(9) The Minister may, by written notice given to the holder of an
exemption, cancel the exemption if there has been a contravention
of any of the conditions to which it is subject.

(10) Itis not an offence to contravene a condition to which an
exemption is subject.
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Part VI—Control of imports and exports

41 Montreal Protocol countries

(1) The Minister must maintain a Register of Montreal Protocol
Countries, listing:
(a) each country that is to be treated as a Montreal Protocol
country for the purposes of this Part; and

(b) for each such country—the substance or substances for which
it is to be treated as a Montreal Protocol country for the
purposes of this Part.

(2) The Minister must not list a country in the Register for a particular
substance if to do so would be inconsistent with Australia’s
obligations in relation to the import of any of the following things
from countries that are not parties to the Montreal Protocol:

(a) scheduled substances;
(b) products containing scheduled substances;
(c) products manufactured using scheduled substances.

(3) For the purposes of this Part, a country is a non-Montreal Protocol
country at a particular time for a particular substance if the country
is not listed in the Register at that time for that substance.

Example: Ifa country is listed in the Register for substance A but not for
substance B (both being stage-1 scheduled substances), then

subsection 44(1) prohibits the import of substance B from that country
but does not apply to the import of substance A from that country.

(4) The Minister must ensure that the Register is accessible to the
public through the Internet.

(5) The Minister may give a written certificate stating that a specified
country was, or was not, on a specified date, listed in the Register
for a specified substance. The certificate is prima facie evidence of
the matters stated in the certificate.
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44 Import of products containing scheduled substances from

)

(1A)

(2)

©)

(4)

()

(5A)

(6)

(7)

non-Montreal Protocol countries

On and after the implementation day for this subsection, a person
shall not import from a non-Montreal Protocol country a product
containing a stage-1 scheduled substance.

Penalty: 100 penalty units.

An offence under subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

The implementation day for subsection (1) is the day fixed by the
Minister as the day on which, in order for Australia to comply with
its international obligations under paragraph 3 of Article 4 of the
Montreal Protocol, the prohibition in subsection (1) must take
effect.

Subsection (1) applies to a product declared by the Minister to be a
product to which subsection (1) applies, being a product listed in
the annex referred to in paragraph 3 of Article 4 of the Montreal
Protocol.

The fixing of a day under subsection (2) or the declaration of a
product under subsection (3) shall be by notice published in the
Gazette.

On and after the 3rd anniversary of the commencement of this
subsection, a person must not import from a non-Montreal Protocol
country a product containing a stage-2 scheduled substance.

Penalty: 100 penalty units.

An offence under subsection (5) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Subsection (5) applies to a product declared by the Minister to be a
product to which subsection (5) applies, being a product listed in
the annex referred to in paragraph 3 bis of Article 4 of the
Montreal Protocol.

The declaration of a product under subsection (6) is to be by notice
published in the Gazette.
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45 Import of products manufactured using scheduled substances

)

(1A)

(2)

©)

(3A)

(3AA)

(3B)

(4)

from non-Montreal Protocol countries

On and after the implementation day for this subsection, a person
shall not import from a non-Montreal Protocol country a product in
the manufacture of which a stage-1 scheduled substance was used.

Penalty: 100 penalty units.

An offence under subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

The implementation day for subsection (1) is the day fixed by the
Minister as the day on which, in order for Australia to comply with
its international obligations under paragraph 4 of Article 4 of the
Montreal Protocol, the prohibition in subsection (1) must take
effect.

Subsection (1) applies to a product declared by the Minister to be a
product to which subsection (1) applies, being a product listed in
the annex referred to in paragraph 4 of Article 4 of the Montreal
Protocol.

On and after the 5th anniversary of the commencement of this
subsection, a person must not import from a non-Montreal Protocol
country a product in the manufacture of which a stage-2 scheduled
substance was used.

Penalty: 100 penalty units.

An offence under subsection (3A) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Subsection (3A) applies to a product declared by the Minister to be
a product to which subsection (3A) applies, being a product listed
in the annex referred to in paragraph 4 bis of Article 4 of the
Montreal Protocol.

Subsections (1) and (3A) do not apply to an importation of a
product, of a kind referred to in subsection (3) or (3B), as the case
requires, in accordance with conditions determined by the Minister
as the conditions under which importation of the product will be
permitted.
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(5) The Minister shall not determine conditions that are inconsistent
with Australia’s international obligations under paragraph 4 of
Article 4 of the Montreal Protocol.

(6) The fixing of a day under subsection (2), the declaration of a
product under subsection (3) or (3B) or the determination of
conditions under subsection (4) shall be by notice published in the
Gazette.

(7) A notice determining conditions under subsection (4) is a

disallowable instrument within the meaning of section 46A of the
Acts Interpretation Act 1901.

(8) Section 48 of the Acts Interpretation Act 1901 applies to a notice

under subsection (4) as if paragraph (1)(b) of section 48 were
omitted and the following paragraph substituted:

“(b) subject to this section, shall take effect on the first day on
which the notice is no longer liable to be disallowed, or to be
deemed to be disallowed, under this section; and”.
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Section 45A

Part VIA—Controls on disposal, use etc. of
scheduled substances

45A Regulation of disposal, use etc. of scheduled substances

(1) The regulations may make provision for the following:

(a) regulating the sale or purchase, or any other acquisition or
disposal, of scheduled substances;

(b) regulating the storage, use or handling of scheduled
substances;

(c) labelling requirements for scheduled substances and for
products that contain or use scheduled substances;

(d) conferring functions on persons or bodies (including
non-government bodies) in relation to matters covered by
paragraph (a), (b) or (c);

(e) matters incidental to matters covered by paragraph (a), (b),

(c) or (d).

(2) For the avoidance of doubt, the regulations may make provision for
regulating something by providing that it must not be done unless
specified conditions are met.

45B Discharge of scheduled substances

(1) A person is guilty of an offence if:
(a) the person engages in conduct; and
(b) the conduct occurs on or after the startup date; and

(c) the conduct results in the discharge of a scheduled substance;
and

(d) the discharge occurs in circumstances where it is likely that
the scheduled substance will enter the atmosphere; and

(e) the discharge is not in accordance with the regulations.
Penalty: 100 penalty units.
(2) Strict liability applies to subsection (1).

Note: For strict liability, see section 6.1 of the Criminal Code.
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©)

(4)

Subsection (1) does not apply if the discharge occurs when a
product containing a scheduled substance is being used for its
designed purpose. If the product concerned is a halon fire
extinguisher, then its use during a training exercise is treated as not
being use for its designed purpose.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3): see subsection 13.3(3) of the Criminal Code.

In this section:
engage in conduct has the same meaning as in the Criminal Code.

scheduled substance does not include a scheduled substance in a
manufactured product that consists in part of that substance only
because the substance was used in the manufacturing process.

startup date means a date fixed by Proclamation for the purposes
of this section.
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Part VII—Reports and records

46 Quarterly reports by manufacturers, importers and exporters of
scheduled substances and pre-charged equipment

(1) Each person who manufactured, imported or exported a scheduled
substance during a quarter occurring after the commencement of
this section must, within 15 days after the end of the quarter, give
the Minister a report, in accordance with a form approved by the
Minister, specifying the following:

(a) the quantity of each scheduled substance manufactured by
the person during the quarter;

(b) the quantity of each scheduled substance manufactured by
the person during the quarter for use as feedstock;

(c) the quantity of each scheduled substance imported by the
person during the quarter;

(d) the quantity of each scheduled substance imported by the
person during the quarter, broken down by country of origin;

(e) the quantity of each scheduled substance imported by the
person during the quarter for use as feedstock;

(f) the quantity of each scheduled substance exported by the
person during the quarter;

(9) the quantity of each scheduled substance exported by the
person during the quarter, broken down by country of
destination;

(h) the quantity of each scheduled substance destroyed by the
person during the quarter.

(1A) Subsection (1) does not apply to:
(@) an SGG; or
(b) a scheduled substance in pre-charged equipment.

(1B) If a person imports or exports an SGG in a quarter commencing
more than 3 months after the commencement of this subsection,
the person must, within 15 days after the end of the quarter, give
the Minister a report in accordance with the regulations.
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(1BA)

(1C)

(2)

(2AA)

(2A)

(2B)

©)

A person who manufactures an SGG in a quarter commencing
more than 3 months after the commencement of this subsection
must, within 15 days after the end of the quarter, give the Minister
a report in accordance with the regulations.

If:

(a) a person imports pre-charged equipment in a quarter
commencing more than 3 months after the commencement of
this subsection; and

(b) the equipment is not covered by paragraph 68(1)(d) of the
Customs Act 1901;

then the person must, within 15 days after the end of the quarter,
give the Minister a report in accordance with the regulations.

Note: Paragraph 68(1)(d) of the Customs Act 1901 covers personal or
household effects of a passenger, or a member of a crew, of a ship or
aircratft.

A person must not contravene subsection (1).

Penalty: 100 penalty units.

A person must not contravene subsection (1B), (1BA) or (1C).
Penalty: 10 penalty units.

An offence under subsection (2) or (2AA) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Subsection (2) or (2AA) does not apply if the person has a
reasonable excuse.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (2B). See subsection 13.3(3) of the Criminal Code.
If:

(a) a person is required to give the Minister a report under
subsection (1) in relation to a quarter; and

(b) a particular quantity mentioned in subsection (1) is a nil
amount for that person in that quarter;

the person’s report must say so.
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48 Records to be kept by licensees

(1) The regulations may make provision as to the keeping by a
licensee of records relating to the manufacture, import, export or
destruction of scheduled substances by the licensee.

(2) Regulations made for the purpose of this section may include
provisions relating to the production of records to the Minister on
request.
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Part VIII—Enforcement
Division 1—Inspectors

48A Meaning of inspector
In this Part:

appointed inspector means a person appointed as an inspector
under section 49.

inspector means:

(a) a member or special member of the Australian Federal
Police; or

(b) an officer of Customs; or
(c) an appointed inspector.

49 Appointment of inspectors

(1) The Minister may, by instrument in writing, appoint as an inspector
a person who is:

(a) an officer or employee of an authority of the Commonwealth;
or

(b) a person engaged under the Public Service Act 1999; or

(c) an officer or employee of the Public Service of a State or
Territory; or

(d) a member of the Poli